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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

WHATABURGER PARTNERSHIP 

 

Opposer, 

 

v. 

 

SARKIS AVAKIAN, 

 

Applicant. 

) 

) 

) 

)       Opp. No.:  91/189,023 

)       Ser. No.:    77/494,179 

)       Mark:         WHATTA WING! 

) 

) 

) 

  

 

Opposer’s Seventh Notice of Reliance 

 

 Pursuant to Rule 2.120(j) of the Trademark Rules of Practice, 37 C.F.R. § 

2.120(j), Opposer WHATABURGER PARTNERSHIP, hereby gives notice of its 

reliance upon “Applicant’s Objections and Responses to Opposer’s First Set of Requests 

for Admission to Applicant”, as follows: 

Request No. Relevance 

6 Admitting WHATA  and WHATTA are phonetically identical – relevant 

to comparison of marks 

12 Admitting that Applicant sells hamburgers and cheeseburgers under 

opposed mark – relevant to relatedness of goods and services 

17 Admitting that Applicant has disclaimed “wing” apart from the mark as 

shown in the opposed application – relevant to  comparison of marks 

18 Admitting that Applicant sells chicken wings, chicken tenders and 

chicken sandwiches under opposed mark – relevant to relatedness of 

goods and services 

25 Admitting that opposed application contains not limitations as to 

channels of trade – relevant to channels of trade 

31 Admitting that Applicant operates a single restaurant under opposed 

mark – relevant to opportunity for actual confusion 

37 Admitting that Applicant intends to expand its restaurant concept – 

relevant to likelihood of eventual confusion 

38 Admitting that Applicant advertises its services over the internet – 

relevant to channels of trade 
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Request No. Relevance 

39 Admitting that Opposer advertises its services over the internet – relevant 

to channels of trade 

 

These responses (redacted) are attached as Exhibit G hereto. 

Respectfully submitted, 

WHATABURGER PARTNERSHIP  

 

      By:  

       Christopher Kelly  

       Jennifer L. Elgin 

       Wiley Rein LLP 

       1776 K Street, N.W. 

       Washington, D.C.  20006 

       (202) 719-7000 

 

      Attorneys for Whataburger Partnership 

 

Dated:  January 28, 2011 

 

 





IN THE UNITED STATES PATENT & TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL, & APPEAL BOARD 

1 
WHATABURGER PARTNERSHIP ) Opposition No. 91 189023 

1 
Opposer, ) 

1 
v .  1 Serial No. 771494 179 

) Mark: Whatta Wing! 
SARKIS AVAKIAN, ) 

) 
Applicant. ) 

APPLICANT'S 

OBJECTIONS 

AND RESPONSES 

TO OPPOSER'S 

FIRST 

SET 

OF 
REQUESTS 

FOR 

ADMISSION 

TO APPLICANT 

Pursuant to Rule 36 of the Federal Rules of Civil Procedure, Applicant Sarkis Avakian 

d/b/a Whatta Wing! ("Applicant" or 

"Whatta 

Wing!") hereby responds to the First Set of 

Requests for Admission served 

by 

Whataburger Partnership ("Opposer" 

or 

"Whataburger"). 

GENERAL 

OBJECTIONS 

The following General Objections apply 

to 

and 

are incorporated by reference 

in 

each and 

every response to Opposer's Requests For Admission. 

1. Applicant objects to the Opposer's Requests and "Definitions" 

and 

"Instructions" 

to the extent they attempt to impose any obligations different from or in addition to those 

obligations imposed by the Federal Rules of Civil Procedure or the Rules of the Trademark Trial 

and Appeal Board. 

2. Applicant objects to each Request to the extent it is premature in 

that 

fact 

discovery is ongoing, and expert discovery has not 

yet 

commenced. 



RESPONSE: Applicant 

objects 

to this request because it is vague 

and ambiguous. As a 

result, 

Applicant 

cannot admit 

or deny 

this 

request. 

REQUEST 

NO. 

5 Admit 

that 

the terms 

"whata" and "whatta" are 

legally 

identical. 

RESPONSE: Applicant 

cannot 

admit 

or deny 

this 

request because 

it impermissibly 

seeks a legal 

conclusion. 

REQUEST 

NO. 

6 Admit that 

Applicant's 

Mark and Opposer's Marks contain the 

phonetically 

identical 

WHATAIWHATTA formative. 

RESPONSE: Admitted. 

REQUEST 

NO. 

7 Admit 

that, 

at least for purposes of this proceeding, the services offered 

by 
Applicant 

and 

Opposer are identical. 

RESPONSE: Denied. 

REQUEST 

NO. 

8 Admit 

that 

Applicant seeks 

to register 

Applicant's 

mark for 

"restaurant 

services". 

RESPONSE: Admitted. 

REQUEST 

NO. 

9 Admit 

that 

Opposer's marks WHATABURGER, Reg. Nos. 891,082, 

1,O 1 1,927 

and 

2,335,590; WHATAKIDS, U.S. Reg. 

No. 2,432,191; 

WHATAPLACE! 

WHATATASTE!, U.S. Reg. No. 2534527; and WHATAGUY, 

U.S. 

Reg. No. 241 8380, 

are 
registered in connection with, inter alia, "restaurant services". 

1UESPONSE: Applicant 

objects 

on the 

grounds 

that the referenced documents 

speak for 

themselves. 

Subject 

to 

the foregoing 

objection, 

Applicant does not have sufficient information 

to 

admit 

or deny this request. 

REQUEST NO. 10 Admit 

that 

Applicant seeks 

to register 

Applicant's 

Mark for the 

identical 
"restaurant 

services" 

as the marks 

recited 

in Request No. 

9. 

RESPONSE: Denied. 

REQUEST 

NO. 

11 Admit 

that, 

at least 

for 

purposes 

of these 

proceedings, 

Applicant's 

restaurant services and Opposer's food 

products 

are related. 



RESPONSE: Applicant 

cannot 

admit or deny this request because it impermissibly 

seeks a legal 

conclusion. 

REQUEST 

NO. 

12 Admit 

that 

Applicant's menu items sold under Applicant's mark include 

hamburgers and cheeseburgers. 

RESPONSE: Admitted. 

REQUEST 

NO. 

13 Admit that 

Opposer's 

food products sold under its 

WHATABURGER 
mark 

include 

hamburgers and cheeseburgers. 

RESPONSE: Applicant 

does 

not have sufficient information to admit or deny this 

request. 

REQUEST NO. 14 Admit 

that 

Opposer sells chicken strips and chicken sandwiches in its 

WHATABUKGER 

restaurants. 

RESPONSE: Applicant 

does 

not have sufficient information 

to admit or deny this 

request. 

REQUEST NO. 15 Admit 

that 

Opposer is the 

owner of U.S. Reg. No. 2160285 for the mark 
WHATACHICK'N 

for 

"chicken sandwich", with 

a first 

use 

in commerce of January 

1, 

1984. 

RESPONSE: Applicant 

objects 

on the 

grounds 

that the referenced document speaks 

for 

itself. 

Subject 

to the foregoing 

objection, 

Applicant does not have sufficient information 

to 

admit or 

deny 

this 

request. 

REQUEST 

NO. 

16 Admit that consumers 

generally 

recognize the term 

"wings" as 

descriptive 

of chicken 

wings. 

RESPONSE: Applicant 

does 

not have sufficient information to admit or 

deny this 

request. 

REQUEST NO. 17 Admit 

that 

Applicant has disclaimed the term 

"wing" apart 

from 

the 

mark 
as shown 

in 

U.S. Applicant Ser. 

No. 771494,179. 

RESPONSE: Admitted. 



REQUEST 

NO. 

18 Admit that Applicant 

sells 

chicken wings, 

chicken tenders and 

chicken 

sandwiches in its restaurant 

under 

Applicant's Mark. 

RESPONSE: Admitted. 

REQUEST 

NO. 

19 Admit that term CHICK'N has 

the 

same commercial 

impression 

and 

connotation 

as 

the term CHICKEN. 

RESPONSE: Applicant does not have sufficient 

information 

to admit or deny this 

request. 

REQUEST 

NO. 

20 Admit that the terms WINGS and CHICK'N have similar 

connotations. 

1tESPONSE: Denied. 

REQUEST 

NO. 

21 Admit that 

the 

terms WINGS and 

CHICK'N have similar 

commercial 

impressions. 

RESPONSE: Applicant does 

not 

have sufficient information 

to admit 

or 

deny this 

request. 

REQUEST NO. 22 Admit that Applicant's food 

products 

and 

Opposer's food 

products 

may be 

marketed through the same channels of trade. 

RESPONSE: Applicant does 

not 

have 

suficient information to admit 

or 

deny this 

request. 

REQUEST NO. 23 Admit that Applicant's restaurant 

services 

and 

Opposer's restaurant 
services may be marketed 

through 

the 

same channels of trade. 

RESPONSE: Applicant does not have sufficient 

information 

to admit 

or 

deny this 

requcst. 

REQUEST 

NO. 

24 Admit that Applicant's Mark 

and 

Opposer's Marks engender the same 
commercial impression. 

RESPONSE: Applicant does not have 

sufficient 

information 

to admit 

or 

deny this 

request. 



REQUEST 

NO. 

25 

Admit that the recitation 

of 

services in opposed application Ser. No. 
771494,179 contains no limitations regarding the manner 

of 

or 

channels of 

trade through 

which 
Applicant's services are sold. 

RESPONSE: Applicant objects on the grounds that the referenced document speaks for 

itself. Subject to the foregoing objections, the request is admitted. 

REQUEST NO. 26 Admit that the target consumers are likely to be confused between the 
source of the goods and services sold under Applicant's Mark and Opposer's Marks. 

RESPONSE: Denied. 

REQUEST 

NO. 

27 Admit that Opposer's Marks are famous. 

RESPONSE: Applicant cannot admit or deny this request because 

it 

impermissibly 

seeks a legal conclusion. 

REQUEST 

NO. 28 

Admit that Opposer's Marks are well-known. 

RESPONSE: Denied. 

REQUEST NO. 29 Admit that Opposer 

has 

a family of WHATA formative marks for 
restaurant services, food products, and related goods and services. 

RESPONSE: Applicant does not have sufficient information to admit or 

deny 

this 

request. 

REQUEST 

NO. 

30 Admit that lso uses the designations WHATTA DEAL and 
WHATTA SPECIAL in connection with its restaurant under Applicant's Mark. 

RESPONSE: Applicant does not have sufficient information to admit or deny this 

request. 

REQUEST 

NO. 31 

Admit that Applicant operates a single restaurant under Applicant's Mark. 

RESPONSE: Admitted. 

REQUEST NO. 32 Admit that Applicant conducted a trademark search of Applicant's Mark 
prior to adopting such mark. 



RESPONSE: Applicant 

objects 

to this 

request 

because it is vague 

and ambiguous. 

As 

a 

result, 

Applicant 

cannot admit or deny this request. 

REQUEST 

NO. 

33 

Admit 

that 

Applicant 

had knowledge 

of 

Opposer 

and/or Opposer's 

Marks 

at the time it 

adopted 

Applicant's Mark. 

RESPONSE: Denied. 

REQUEST 

NO. 

34 

Admit 

that 

Opposer typically uses and promotes 

thc color 

orange 

in 
connection 

with 

its WHATABURGER restaurants 

and related 

goods 

and services. 

RESPONSE: Applicant 

does 

not have 

surficient information 

to 

admit or 

deny this 

request. 

REQUEST 

NO. 

35 

Admit that Applicant's 

<whattawing.com.> 

website and menu 

feature 

the 
color 

orange. 

RESPONSE: Denied. 

REQUEST NO. 

36 

Admit 

that 

Applicant copied 

Opposer's marks 

in 

choosing Applicant's 

Marks. 

RESPONSE: Denied. 

REQUEST 

NO. 37 

Admit 

that 

Applicant intends to expand its restaurant concept through new 

owner-owned 

stores 

or franchised 

stores. 

RESPONSE: Admitted. 

REQUEST 

NO. 

38 

Admit 

that 

Applicant advertises its restaurant services 

on the 

internet. 

RESPONSE: Admitted. 

REQUEST NO. 

39 

Admit 

that 

Opposer advertises 

its restaurant 

services 

through 

the internet. 

RESPONSE: Admitted. 

REQUEST NO. 40 Admit 

that 

Opposer will 

be damaged by the registration of Applicant's 
Mark. 

RESPONSE: Denied. 

REQUEST NO. 41 Admit that Applicant's Mark 

is 

conrusingly similar to Opposer's 

Marks. 



RESPONSE: Denied. 

Respectfully 

submitted, 

SARKIS 

AVAKIAN 

By his 

Attorneys, 

Dated: 

August 

28,2009 
IS/ Sheryl Koval 

Garko 

Mark S. Puzella 
Robert M. O'Connell, Jr. 
Chelsea Teachout 
Sheryl Koval Garlco 
GOODWIN PROCTER LLP 
Exchange 

Place 

53 

State 

Street 

Boston, 

MA 

02 109-288 1 

Tel: 6171570-1000 
Fax: 6171523-123 1 



CERTIFICATE OF SERVICE 

I hereby 

certify 

that I served a copy of the 

foregoing 

APPLICANT'S OBJECTIONS 

AND RESPONSES TO OPPOSER'S FIRST SET OF REQUESTS FOR 

ADMISSION 

upon 

Opposer's counsel of record by depositing 

one 

copy thereof 

in a sealed envelope in 

the 

United 

States mail, first-class, 

postage 

prepaid, on August 28,2009, addressed as follows: 

Christopller Kelly 
Wiley Rein LI,P 
1776 K Street 

NW 

Washington, DC 20006 

IS/ Shcryl 

Koval 

Garko 

Sheryl 

Koval 

Garko 




